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To those who are acquainted with the ample stores of legal 
wisdom that are contained in the reports of Atkyns, and of 
Vesey, senior; that is to say, to lawyers, we need offer nothing 
by way of apology or explanation, for calling their attention to 
the life of Philip Yorke, afterwards the Earl of Hardwicke. 
The history of this illustrious individual, recommends itself 
likewise to the attention of all who have perused that celebra- 
ted portion of the political history of Great Britain, which has 
given eclat to the names of Pelham, and of Walpole. We 
moreover feel assured, that every person must be entertained 
and edified by a narration of the facts and circumstances at- 
tending the career of an individual, who, like Lord Hardwicke, 
rose from entire obscurity, and attained, by his uncommon ta- 
lents and singular good fortune, not only a state of opulence, 
but the highest point of professional honour. Without ex- 
tending our exordium any further, we will therefore, proceed 
immediately to use the publication before us for the gratifica- 
tion and benefit of our readers. 

Puitip Yorke was born at Dover, on the first of December 
1690. Being designed for his father’s profession—the profes- 
sion of an attorney—he did not remain tilla late age at school 
—long enough however, to be distinguished for proficiency in 
classical attainments, beyond the rest of his school fellows. 
For the study of the classics, indeed, he always had a taste, 
though his opportunities were never sufficient to make him what 
1s generally understood by a “finished scholar.” His profes- 


sional studies were commenced with an attorney named Sal- 
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keld, who, by the way, was not the Salkeld which had the title 
of Serje: int. In the same office with Yorke, and nearly about 
the same time, were Jocelyn, afterwards L ond Chancellor of 


Ireland; Parker, afterwards Chief Baron of the Exch quer ; 


t 
c 


and Strange, who died Master of the Rolls. Such was Yo. 
perseverance in ce and so rapi : oa prvguees in the kno v 
ledge of the law, vat Mr. Salke id not fail to distin 
him ; and he was elias of the fide lle Temple, as a prepara- 
tory step towards the bar, onthe 25th of November 1708, be- 
ing then in the eighteenth year of hisage. When a student of 
the Temple, he formed an acquaintan vhich he owed ina 
very great measure the unprecedented rapidity of his advance- 
ment after he was called to al 

“ During the time when he was keeping his terms, ft was 
his iot to dine more than once at the same me vith Mr 
ker, one of th e sons of ief Justi lacclesfield 
his conversation was so 
bour an eeiation to | 
the same time, the Chi 
for his sons a companion 
assistance to them in tl 
point out some young m 
pose, and that Mr. S. 
ther this took place 
Yorke to his Lord: 
bable that the 1 
consequence ol 
At’alle vel 


long obta 


fore C 


quired at 
extraordil 

citer 

Riinlias 

A an 

which 

P yartialitv for Yorke 


—he would no lon; 








1830. ] Life of Lord Hardwicke. 191 


Mr. Yorke was not to be answered.”’ Lord Macclesfield, in 1719, 
being then promoted to the woolsack, used his influence in be- 
half of Yorke, with the view of gaining for him a seat in par- 
liament; and the result was that the latter, within four years 
alter he had first appeared in Westminster Hall, took his seat 
as a member of the British senate. A curiosity to discover 
the mysterious cause of Yorke’s rapid advancement gave rise 
to the following’ anecdote : 

“ Judge Powis, in particular, was amazed at such a phenome- 
non. His Lordship was much more notorious for certain pe- 
culiarities of manner and speech, than for penetration; or 
clearness of intellect: so much indeed was he generally thought 


to be deficient in the latter qualification, that the Duke of 


Wharton inditing a copy of verses, wherein he adopted the 
hackneyed mode of expressing his affection for his mistress 
by protesting, that, when this, and that, and the other impos- 
sible event should occur, then and no sooner should he cease 
to adore her, did not hesitate to include among his enumera- 
ion of impossibilities, that of Judge Powis’ summing up a 
cause—without a blunder. This ornament of the bench, then, 
being determined to discover, or rather thinking he had alrea- 
dy discovered, the cause of Yorke’s success, appealed to the 
successful barrister himself, to learn whether he had arrived at 
the right sokution of the mystery. “ Mr. Yorke,” said he, at 
a dinner composed chie fly of members of his own profession, 
“T humbly conceive you must have published some book or 
other, or must be on the point of publishing one; for look, do 
you see, there is scarcely a case before the court, but you hold 
a brief either for plaintiff or defendant.” It may readily be 
supposed this explanation surprised the person appealed to, no 
less than the extraor dinary circumstanc e, it was meant to ac- 
count for, had at first the judge. Yorke, however, not per- 
haps altogether displeased at the opportunity of quizzing his 
Lordship, replied * that in fact it was his intention to publish 
a book.’ Powis, all elate with this discovery, eagerly de- 
manded to be informed of the subject. The other, keeping up 
the joke, answered that he was putting Coke upon Littleton 
into verse. <A specimen was now called for; Yorke endeavour- 
ed to excuse himself, on the plea that he had made little pro- 
gress in his work, but his Lordship would hear of no denial. 
Accordingly, finding himself compelled to recite a distitch or 
two, he could not refrain from taking the opportunity of ridi- 
culing some of the importunate dignitary’s phraseology, and 
immediately rapt out with solemn emphasis: 


** He that holdeth his lands in fee 
Need neither to shake nor to shiver, 
T humbly conceive; * for look,’ ‘do you see, 
They are his and his heirs for ever.” 
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Yorke was now 60 well established in his profession, that he 
began to contemplate a matrimonial alliance ; and accordingly, 
he soon made proposals to a young widow w ho was the daugh- 
ter of a Mr. Cocks, a gentleman of good estate in Somerset- 
shire, and who was niece also of Lord Somers and of Sir 
Joseph Jekyll; and about the same time (May 1719), he gave 
up his chambers in the Temple, in anticipation of the union he 
had solicited. But on presenting himself to the lady’s father, 
with a recommendatory letter of Sir Joseph Jekyll, to his infi- 
nite surprise,a demand was made for his rent-roll. The Mas- 
ter of the Rolls (Sir Joseph), again addressed the hesitating 
and calculating parent, when “he made it clear, that it was 
possible to hold some rank in society, and even to possess 
some wealth, without being master of those parchments which 
the country gentleman seemed to consider the only undeniable 
tokens of fortune and respect ability.”’ In short, the marriage 
took place.—New favours of a professional character likewise 
awaited Yorke, and he succeeded Sir William Skimpson, as 
Solicitor General, on the 23d March 1720, being then only 
twenty-nine years of age, and having been but five years at the 
bar. He very soon, however, dispelled all doubts which were 
entertained as to his ability to discha arge the duties of his new 
station; and his courtesy towards the members of the bar had 
the like effect upon the pales they at first exhit teed at find- 
ing themselves in the He 
appears to have been as comma in the weidheanaunite of his 
public duty, as he had before been in the management of pri- 
vate causes. As alawyer and as an orator, he shone with un- 
common brilliancy 1 in the trial of Christopher Layer for high 
treason,—and his speech at that trial, was allowed to be a mas- 
ter-piece of argumentative eloquence. In afew months after 
his appointment, he received the honour of knighthood, and 
in 1724, he was promoted to the rank of Attorney General. 
Up to this time he had been indebted for his preferment to 
Lord Macclesfield, but he was now sufficiently advanced to 
dispense with his Lordship’s favours. Here again appears an- 
other striking instance of the determination of the “ fickle 
goddess,” to aid her favourite Sir Philip. The connexion be- 
tween him and ihe Chancellor was about this time dissolved, 
and “it was well for him that this was the case; for he had been 
little more than a year established in his new oflice, when the 
gross corruption of Lord Macclesfield brought on the impeach- 
ment in consequence of which he was deprived of the Great 
Seal.”” As Attorney General, it was Sir Philip Yorke’s duty 
to assist the managers of the House of Commons in making 
eood their charge. But his intimacy and_connexion with the 
accused were so well known, that he succeeded, though not 
without some difficulty, in procuring himself to be excuses 
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from so painful a task; and though decency forbade him to un- 
dertake the defence of his former patron, or, indeed, to appear at 
his trial in any other capacity than that of his principal accu- 
ser, he found means to reconcile decorum with gratitude, by 
rebutting in the House of Commons, the personalities of the 
fallen dignitary’ s most inveterate enemies, particularly of Ser- 
jeant Pengelley.” 

After Sir Philip Yorke had held the office of Attorney Ge- 
neral nearly ten years, a new opportunity of promotion offered 
itself; and here he displayed “ the predominant foible of his 
character,” viz.—the love of money. 

“ The Great Seal was resigned in October 1733, by Lord King, 
who had succeeded the Earl of Macclesfield on the woolsack ; 
and the Chief Justiceship of the King’s Bench was vacant at 
the same time, by the death of Lord Raymond. It was gene- 
rally expected that, according to the usual forms of precedence, 
the higher of these offices would be offered to Yorke, and that 
the place of Chief Justice would fall to the share of Mr. Tal- 
bot, the Solicitor General. It proved, however, otherwise. 
Mr. T. having devoted himself more exclusively than his col- 
league to chancery practice, was held to be, if possible, still 
more eligible as a chancellor, than the attorney general, the 
duties of whose office had latterly caused him to be employed 
much more generally in the common law, than in the equity 
courts, and had consequently qualified him in a greater degree 
for presiding in the King’s Bench. Talbot was ambitious, and 
so, no doubt, was Yorke; but the ambition of the latter was 
very much qualified and tempered by prudence, and if he 
thirsted after eminent dignities, he was still more desirous that 
they should be permanent and secure. Now the Chancellor- 
ship, he well knew, though a place of higher dignity and 
emolument than that of the Chief Justice, was held by a much 
more precarious tenure. He was, consequently, not altogether 
indisposed to give up his pretensions to a seat on that unsteady 
pinnacle of legal preferment—the woolsack; the rather that he 
would resign them in favour of one with whom he lived on 
terms of the strictest friendship and intimacy. There only 
remained one obstacle to be got over. ‘The predominant foible 
in Yorke’s character, was the love of money; and it was with 
difficulty he could make up his mind to forego his claims upon 
one place, for the sake of putting up with another much less 
lucrative.” 

Sir Philip Yorke was, it seems, relieved from his difficulty 
by Sir Robert Walpole, who offered to increase his salary, as 
Chief Justice, from £2000 to £4000 a year; and by the refusal 
of Yorke to accept this augmentation as a personal distinction 
to himself, he laid his successors on the bench under obliga- 
tion, inasmuch as the salary of £40C0 was made permanent to 
them, The pecuniary compromise made with Yorke, together 
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with the promise of a peerage, quite reconciled him to the loss 
of the chancellorship. He accordingly took his seat in the 
King’s Bench, and shortly afterw eae had a seat in the upper 
house of parliament by the title o Baron Hardwicke. The 
office of — Justice he retain about three years and a 
half, though, during that perio add ed considerably to his 
former spate tion; and the cases which were adjudged by that 
court, when he was president, would have been a monument 
of his judicial ability, without any other testimony. These 
cases have been collected and published by Mr. Lee, of Gray’s 
Inn, more in extenso than any of them are published in the 
Reports of Sir John Strange. So well ee ze was Lord 


Hardw: icke with his situation in the court o ne’s Bench, 


’ wae \ 
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shewed an indisposition to resion i ‘thechancellorship. In- 


deed, all the arruments to which the then minister, Sir Robert 
Walpole, resorted with the view of inducing him to go upon 
the woolsack, could not overcome his desire to hold on upon 
what was secure and certain, whi h he was determined not to 
give up for the sake of something els , the > possession of which 
was more precarious. ‘The manner in which he was finally in- 
duced to yield to the wishes of Walpole, is amusingly illustra- 
tive of his character: 

“The minister had exhausted all his topics of persuasion. 
fe now appealed to the jealousy of his listener, a weakness of 
which he well knew him to be very susceptible, and threaten- 
ed, in case of his ultimate retusal, to give the great seal to the 
eminent chancery barrister, Mr. Fazakerley. Lord Hard 
wicke, half alarmed, and half inclined to doubt whether Sir 
Robert Walpole was in earnest, represented to him that Iaza- 
kerley was, without doubt, an avowed tory, and for aught he 
knew, a jacobite. ‘Iam very wellaware of that,” coolly re- 
plied the experienced maker of political proselytes, * but if by 
one o’clock (laying 1 his watch upon the table), you have not 
accepted my offer, by two, Fazakerley shall be L ord Kee per of 
the great seal, and one of the staunchest whigs in E Meland,”” 

The time limited by the minister had not expired before Lord 
Hardwicke had made up his mind, and consented to be elevated 
to the highest judicial dignity which England could bestow. 
It is a singular circumstance, that on the day he took the oath 
and seat of Chancellor , after having sat for some time in the 
court of Chancery, he ad djourned to the King’s Bench, and there 
took his place as Chief Justice, to give judgement in a case of 
importance, which had previously been argued before him; 
thus presiding in the two highest courts of the kingdom in 
the space of a few hours. 

One of the first duties which Lord Hardwicke, in his new 
Station, was called upon to fulfil, was by no means an agreeable 
one. About the time when he was called upon to take his seat 
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in the court of Chancery, the attention of the public was en- 
grossed by an open rupture between his Majesty and the Prince 
of Wales. It was occ asiont d by the concealment of the Prin- 
cess’s pregnancy, of which no notification had been given to 
the King. This, with some other breaches of respect, deter- 
mined his Majesty to reprimand the Prince; and it was decid- 
ed that Lord Hardwicke should be one of the bearers of the 
message of reprimand. In order to get over any objections 
which Lord Hardwicke might start, Sir Robert Walpole, by a 
stratagem, took him by surprise. 

“On Sunday, the 20th of February, the new Chancellor receiv- 
ed from the Duke of Newcastle, the King’s commands to attend 
the next day at the privy council, for the purpose of receiving 
the great se ‘al. Lord Hardwicke a cordingly made his appear- 
ance there at 12 o’clock, the h 
moned. While} 


our when the council was sum- 
1@ Was waiting in the room next a bed-cham- 


4? , ’ >a, 


ber, in company with the Duke of Newcastle, uke of Ar- 
t {" moeam herc R aha? \ 
evle, and some other of the members, Sir Robe 


denly came out of the King’s closet, holding a paper in his hand, 
which proved to be the royal message, and in a hurried man- 
ner declared it was the King’s pleasure, it should be delivered 
by the Lord Chancellor, the Lord President, the Lord Steward, 
and the Lord Chamberlain. The first of these did not fail to 
enedetuins on the hardship of selecting him for the perform- 
ance of so irksome a duty. Sir Robert affected to coincide with 
him, and said he had already represented the matter to the 
King, but that his Majesty, whose determination on the subject 
was not to be : shaken, had peremptorily s said—-* My Chancellor 
shall go.’’ Further resistance was out of the question, and Lord 
Hardwicke had no alternative but to yield.” 

The Prince of Wales, on receiving the deputation, was parti- 
cularly attentive to Lord Hardwicke, and complimented him on 
his recent promotion; and the whole*"tonduct of the Prince 
shewed that he had the utmost confidence in the Chancellor’s 
prudence and integrity. 

Lord Hardwicke filled the office of Chancellor nearl ly twenty 
years; a longer — of time than any of his predecessors had 
filled it, except Lord Egerton ; and the same may be said of his 
successors, with the exception of Lord Eldon. The rules and 
practice of the Court of Chancery, though they are now, nearly, 
if not quite, as well settled as those of a court of al yet such 
was not the case when Lord Hardwicke was called to the 
woolsack, his seat upon which having been, after all, by far the 
most brilliant portion of his professional career. The wisdom of 
his Le th when they were pronounced, were the theme of uni- 
versal eulogy, and they now command no less respect. Indeed 

e present perfection of the equity system, may, in a great 
wane be traced to him. The diflerence between the state of 





96 Life of Lord Hardwicke. [June, 


the equity of that day, and the equity of the present time, is 
strikingly illustrated by the following comparison :— 

“ If the comparison be not too fanciful, we may liken the dif- 
ferent state of the equity of that day from the equity of our own 
time, to the different condition of certain suburbs of the metro- 
polis at the same periods. Where the passenger now finds his 
path clearly marked out by long rows of houses, which prevent 
him from swerving to the right or to the left, except at known 
and definite intervals, he might then, in many places, pursue his 
way as he listed among fields and pastures, unrestrained, except 
here and there by some isolated building. In the same manner, 
where an equity judge of the present day is hedged in by rules 
and precedents, so that it is not at his option to adopt the 
course he pleases, he might then occasionally find himself in a 
situation where his path was much less confined.” 

It is a fact generally admitted that very many of the prece- 
dents which now serve to guide and to restrain courts of equi 
ty, were created by Lord Hardwicke himself; though there 
might perhaps be some difficulty in ascertaining precisely how 
far he overstepped the boundaries marked out by his predeces- 
sors. Itis very justly said, of those who censure him for so 
doing, that “ they must at least admit that he has amply aton- 
ed for his error, by contributing so much to prevent his succes- 

s from falling into a similar one.” 

The average number of bills filed in the Court of Chancery 
while Lord Hardwicke presided, fell very little short of two thou- 
sand; and though he was chancellor twenty years, three only 
of his judgments were appealed from, and those were afterwards 
confirmed by the house of peers. 

As to the manner in which he framed his judgments and de- 
livered his opinions :— 

“Lord Hardwicke appears always to have been anxious 
to bring the case within the scope of some broad general 
principle. This, however, he never effected by means of forced 
interpretations or fanciful analogies. He was always care- 
ful to support his opinion, by the authority of legal pre- 
cedents, in the selection and application of which he was par- 
ticularly happy. Again, his regard for principles never be- 
trayed him into the dangerous practice of giving his own judg- 
ments in such loose and general terms as might extend their 
authority too far. It was his invariable practice to express him- 
self in the most guarded terms, and to mention distinctly the 
qualifications and restrictions with which he meant his opinion 
to be received; so that his judgments were effectually prevent- 
ed from having, as precedents, a wider application than it was 
his original design to give them. For illustration, and in the 
absence of other authorities, for a guide in his arguments, he 
frequently had recourse to the civil law, with which, like his 
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illustrious contemporary Mansfield, though not perhaps in so 
great a degree, he had familiarised himself, and for which, in 
common with all who have ever made it their study, he entertain- 
ed the highest respect. It might possibly be in part the result of 
his acquaintance with the writings of the ancient civilians, that 
his judicial arguments were peculiarly distinguished by the 
qualities for which they have been deservedly praised, namely, 
luminous method in the arrange nent’of the topics, and elegant 
perspicuity of language in the discussion of them. When he’ 
delivered his opinion on any case of importance, he was so far 
from wishing or attempting to pass over the objections which 
had been suggested by those who argued on the opposite side, 
that he frequently repeated them in sucha way as to give them 
greater force than had been claimed for them at the bar. The 
masterly manner in which he afterwards refuted them general- 
ly called forth the admiration and extorted the assent of those 
who had originally propounded them. By the constant atten- 
tion he always paid to the speeches of the bar, he acquired, dur 
ing the progress of the cause, a mass of information, of which 
he did not fail to find the advantage in drawing up his judg- 
ment.” 

Lord Hardwicke was extremely popular with the bar, and in 
the qualities which generally tend to make a judge a favourite 
with the profession, he even had the advantage of Lord Mans- 
field, who was singularly affable and courteous. But Lord 
Mansfield would sometimes appear inattentive to those who ad- 
dressed him when on the bench, a slight which professional 
gentlemen, like all others, are not very apt to overlook, or very 
likely to forget. 

“Lord Hardwicke never gave into this failing. He was al- 
ways careful not only to listen with patience and attention to 
the bar, but what is sometimes of still greater importance, to 
make it appear that he did so; a practice which no judge who 
has at heart to be popular among his own profession, can safely 
neglect.” 

Again :— 

“ He did not affect to be above learning from any, even the 
youngest and most inexperienced, of the barristers who argued 
before him; and though it is to be supposed he often had to 
listen to. the redundancies and superfluities which too often 
disfigure the oratory of our courts, (perhaps the court of chan- 
cery more than any other) his courtesy and politeness always 
prevented him from testifying the : slightest impatience.’ 

Though he was intensely avaricious, yet the integrity of Lord 
Hardwicke always appeared incorruptible. He was accused, 
however, of sometimes displaying in private an undue assump- 
tion of superiority, notwithstanding the urbanity which invari- 
ably attended his manners towards the bar. 
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“ But whether he felt more anxious for popularity among the 
members of that profession to which he owed his eminence, or 
whether the tribute of respect due to his legal rank was more 
readily paid by them than by society, or whether that he felt 
less of embarrassment, and a more complete self possession in 
court than out of it, he certainly never shewed any signs of 
haughtiness there.” 

Some obloquy has been cast upon him because he disposed 
of the church patronage belonging to his office with a view to 
his own influence. 

“The accusation is undoubtedlygmst; but whether the fault 
be a very venial ora highly criminal one, is a question likely to 
be decided by different persons in very different ways: no-one, 
at all events, will deny that it is a very common one.” 

Lord Hardwicke was clearly censurable for his omission in 
not attempting to reform the abuses and palliate the grievances 
of the Court of Chancery. 

“ As early as the year 1733, that is, before Lord Hardwicke 
was appointed chancellor, a commission had been appointed 
for enquiring into certain abuses of the Court of Chancery. The 
result of their researches was not, however, made public till 
1740, when he had presided for some years in that court. Dur- 
ing this period he had taken a part in the proceedings of the 
enquiry; and his signature is accordingly affixed to the signa- 
ture of the report. As this production laid open to public view 
some of the numerous abuses of which the effects had long been 
the theme of general discussion and complaint, and which, in- 
deed, had given rise to the publication of several works on the 
subject, it is impossible that Lord Hardwicke could have been 
ignorant of the evils occasioned by them. ‘That he was emi- 
nently qualified to perform the ordinary duties of his station, ts 
a sufficient proof that he had all the necessary information 
which might enable him to detect and to remedy the causes of 
those evils. ‘That some effort of this kind was expected from 
him, he seems to have been fully aware; and three years after 
the publication of the report, he issued an order for the regu- 
Jation of some trivial matters connected with the practice of 
the court, and particularly regarding the ices of solicitors. But 
had this been put forward as an attempt at reform, it would 
have been looked upon as nothing short of an absolute mocke- 
ry; and, indeed, the chancellor acknowledged at the time, thathe 
merely issued the regulations as a temporary measure, until some 
more efiectual provisions could be sanctioned by the legislature. 
Now, those provisions were never made nor attempted to be made. 
For this, the chief blame must rest with Lord Hardwicke, who, 
knowing and acknowledging the necessity of reform, having 
fully sufficient power and influence to effect it to any extent he 
might think fit, and having moreover thus pledged himself that 
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it should be effected, presided for twenty years in the court, 
without using the slightest endeavour to fulfil his promise. It 
will not tend to Jessen the odium deservedly attached to such 
a mode of conduct, that the only probable motive which can be 
assigned for it, is avarice; in other words, that he abstained 
from suppressing abuses, because those abuses were profitable 
to him.” 

As to the knowledge and judgment which were displayed by 
Lord Hardwicke as a politician, our limits will only allow us to- 
say, generally, that he was far from holding a foremost rank. 
LordjWaldegrave said of him, that “ he might have been thought 
a great man had he been less avaricious, less proud, and 7o¢ so 
great a pfiolitician.”’ All his intellectual powers were preserved 
unimpaired to the latest period of his life. His constitution, 
naturally, was far from being robust, but, by constantly adher- 
ing to strict temperance, his health was uniformly good until 
about his seventy-third year, when he was visited by a disease 
from which he never recovered; and he died on the 6th of 
March, 1764. The resignation of his chancellorship took place 
in 1756, an event which was occasioned by the resignation of 
the premiership by the Duke of Newcastle, between whom and 
Lord Hardwicke, there invariably subsisted a perfect political 
alliance. It would, we apprehend, be difficult to name an in- 
stance of a longer and more uniform career of prosperity than 
that which Lord Hardwicke enjoyed. 

“ Entering the world without the advantages of birth or for- 
tune, unfriended and unknown, he had overleaped with unex- 
ampled prosperity and ease the obstacles, which, in the pro- 
fession he had chosen, usually impede at the outset the exer- 
tions even of men of wealth, rank, and powerful connexions. 
No more singular instance can be quoted of his good fortune, 
than that the party in which he enrolled himself should re- 
main in power for a length of time unparalleled in the 
history of English ministries. That abilities, however trans- 
cendant, would never have obtained him such easy promotion 
as he gained through the influence of favouritism and patron- 
age, is a fact that will surely be disputed by no one who is ac- 
quainted with the usual course of legal preferment; but at the 
same time, it is equally certain, that he never would have been 
able to improve his first advantage as he did improve it, with- 
out the aid of talents and acquirements of no ordinary kind. 
Though he owed much, therefore, to his good fortune, that cir- 
cumstance detracts nothing from his real merit.” 

In viewing the history and character of Lord Hardwicke, no 
one can escape the strong resemblance they bear to those of 
Lord Eldon. Both of them emerged from the most humble 
condition in life, and in their first outset, were entirely without 
the aid of wealth and the influence of connexions; and both were 
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promoted to the chancellership, which each retained for an 
unusually long period of time. As Chancellor too, each ac- 
quired a more than ordinary reputation. Lord Hardwicke, as 
we have seen, was remar kable for his disposition to accumulate 
wealth, and for his aversion to an extravagant, or even a libe- 
ral use of it; and ue e same trait of character is conspicuous in 
Lord Eldon. There is also a great resemblance between the 
two, as regards their political life and qualifications : Lord 
Hardwicke appeared to much less advantage in the House of 
Lords, and at the Council-table, than in the Court of Chan- 
cery; and of Lord Eldon the same precisely may be said, whose 
awkwardness and want of tact, in relation to politics, has, as 
our readers well know, been barring 4 evinced, within the last 
fifteen years. Indeed, it may be said of them both, as it has 
been with much less truth s nid of Lord Mansfield, that the ‘ir  po- 
litical career is not the portion of their life which their eulo- 
gists can dwell on with most complacency.” As regards the 
elevation of Lord Hardwicke, from a state of poverty and ob- 
scurity, to a state of opulence and to a very high point of pro. 
fessional promotion, there are several other striking instances 
of a similar kind afforded by the history of the English bar. 
Chief Justice Saunders, whose reports at this day are held in 
the highest estimation for the copious information they afford 
in relation to pleading, commenced life as a beggar boy. Lord 
Kenyon began life with advantages not much grreater—being 
only a clerk in the office of a common attorney. Lord Stowell, 
(formerly Sir William Scott), the brother of Lord E Idon, was 
the son of a small dealer in coals at Newcastle. Lord Tenter- 
den, the present Chief Justice of the King’s Bench, is the son 
of ahair dresser, and obtained an eleemesynary education on the 
foundation of a charity belonging to the town. Lord Lynd- 
hurst, the present Lord Chance llor, was the son of Mr, Cope- 
ly, the painter, and he affords the singular instance of a na 
tive of Boston, in New England, being placed upon the wool- 
sack. 


LAW OF STOPPAGE IN TRANSITU. 


is the Transitus of goods determined by their delivery on board the ven 
dee’s own ship, for the mere purpose of conveyance to him? 


Bolin et al v. Huffnagle, assignee. 1 Rawle 1 


By the civil law the transfer of property was not in general 
considered complete by sale and delivery alone, but, unless the 
seller had agreed to give the buyer a general credit, it was ne- 
cessary that there should also be payment or security for the 
price; and without one of these the seller might still reclaim 
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as his own, the specific property sold, out of the possession of 
the buyer. The common law, however, more favourable to 
the alienation of personalty, the subject of commerce, regards 


the transfer as complete upon a delivery into the actual or 


constructive possession of the vendee, whether the price has 
been paid or secured, or not; such delivery mingling the sub- 
ject of the sale undistinguished with the mass of the vendee’s 
property, and leaving the vendor a common creditor for the 
price. As early, however, as 1690, in the case of Wiseman 
v. Vandeput,! upon a bill for discovery and relief brought by 
the plaintiffs as assignees under a statute of bankruptcy touch- 
ing two cases of silks, it appearing that the silks had been con- 
signed to the bankrupts, then considerable merchants in Lon- 
don, and shipped ; but before the ship sailed, that news of the 
bankruptcy had arrived, whereupon the consignment was alter- 
cd to the defendant: the Court directed an issue in trover to 
ascertain whether the first consignment had vested the property 
of the silks in the bankrupts, and verdict was given that it 
had. The cause then came on upon the equity reserved, and 
the Court declared that the plaintiffs ought not to have had so 
much as a discovery, much less any relief: for inasmuch as 
they had paid no money for the goods, if the consignors could 
by any means get their goods again into their hands, or pre- 
vent their coming into the hands of the bankrupts, it was but 
lawful for them so to do, and very allowable in equity. We 
cite this case thus fully, because it is the first on record in 
which the right of stoppage in transitu was recognised by an 
English court; whether the decision of the Lords Commis- 
sioners was grounded upon the above mentioned doctrine cf 
the civil law, or upon those general principles of equal justice 
which so fully support it, isa point which cannot now be de- 
termined, and is indeed of but little consequence. That this 
right originated from equitable interference, however, clearly 
appears from the fact, that the verdict upon the issue at law, 
was in favour of the assignees of the bankrupts; and so just in 
principle, so important in practice, it may be quoted as one of 
the many benefits which Courts of Equity, by ameliorating 
the rigid principles of the common law, and adapting a system 
founded in a barbarous age, to the exigencies of an extended 


42 Vern, 208, 
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commerce in more enlightened times, have conferred upon the 
jurisprudence of England. The right of stoppage in transitu 
is now a part of the common law, recognised by many prece- 
dents; and notwithstanding its origin, courts of equity enjoy 
no peculiar jurisdiction in the enforcement of it.! 

In the discussion of the question placed at the head of this 
article, we do not mean to go into all the cases relating to the 
determination of the transit of goods in general, but shall 


the goods is contemplated, in order to reduce them more com- 


pletely into the possession, and place them more immediate- 
ly under the contro] of the vendee, the transit or journey 
is taken literally, and the right of stoppage does not cease, un- 
til that transit or journey is ended. In such cases, as it ap- 
pears to us, the question is not, whether the property of the 
goods has vested in the vendee by a sufficient delivery to hin, 
but simply, whether the contempiated transit or passage of the 
eoods from the vendor to the vendee has terminated. This, 
indeed, is evident from the first case on this subject, Vande- 
put v. Wiseman, before quoted, where the jury upon an issue 
at law, expressly found that by the first consignment, the pro- 
perty of the goods had vested in the bankrupts. As we con- 
ceive, it can make no difference whether the goods have been 
delivered to a common carrier, the general or the special agent 
of the vendee, on board the ship of another, a ship chartered 
for the voyage or term of years by the vendee, or on board the 
vendee’s own ship to his own master; if they are delivered not 
for custody or disposal, but merely for conveyance to the vendee, 
the transit has not been determined, and the right of stoppage 
remains unaffected by the delivery. And on the other hand, 
though they are delivered to a common carrier merely, yet if 
delivered to him for custody or disposal on the part of the ven- 
dee, and not for conveyance to him, the transit is determined 
by the delivery, and the right of stoppage is gone. In other 
words, if we understand the cases, the question whether the 
transit has determined or not, depends upon the person to 
whom, or the place at which the goods have been delivered, 
only so far as that person and place indicate the purpose of the 
delivery; for upon this, and not upon them, the question ulti- 
mately turns. Thus, in Coates v. Railton,? where goods were 


* Goodhart v. Lowe, 2 Jack. & Walk. 349 *6 Barn. & Cres. 422. 





1830. ] On Stoppage in Transitu. 203 


purchased by a commission agent at Manchester, for A. & Co. 
to be sent to them at Lisbon, their place of business, and A. & 
Co. having no warehouse at Manchester, the vendor delivered 
the goods to the commission agent, who was to send them to 
Lisbon: it was held that the right to stop them continued until 
their arrival at Lisbon. Here, although the commission agent 
might have been a general commission merchant, yet as to this 
transaction he was as much the mere agent of A. & Co., as 
though this was his only business,—the delivery to him was in 
effect a delivery to A. & Co.—the property was changed by it 
as effectually as though A. & Co. themselves had personally 
received the goods,—and yet because the contemplated transit 
or passage of the goods to Lisbon had not been effected, the 
right of stoppage remained undisturbed by the delivery and 
change of property. So, where goods are received by a 
wharfinger! on the part of the consignee, or by a packer ap- 
pointed by him,? the law is the same, unless indeed the ware- 
house of the packer be used by the buyer as his own, and as 
between him and the seller be the place destined for the recep- 
tion and custody of the goods. As in Foster v. Frampton, 
the goods having been brought by the carrier to Birmingham, 
their place of destination, the vendee took samples, and direct- 
ed the carrier to keep them in his warehouse until he received 
further directions ;—this was held a determination of the tran- 
situs, inasmuch as the journey of the goods from the vendor 
was ended,—ihe carrier had become the warehouseman of the 
vendee, and the goods were as much in the possession of the 
latter, as though he had taken them into his own warehouse. 
It should be observed too, that where the vendor and vendee 
chance to reside in different places, the transit is not necessa- 
rily the passage of the goods from the residence or place of 
business of the one to that of the other, nor their place of des- 
tination the residence or place of business of the latter: but 
that these depend upon the arrangement of the parties, or the 
intention manifested by the vendee, as appears from this very 
case of Foster vy. Frampton. And where a personal possession 
of his purchase is never intended by the buyer, but the goods 


4 Mills et al. v. Ball, 2 Bos. & Pull. 457. 
®Huntet al. v. Ward, K. B. cited 3 T. R. 467, 
*Scott etal. v. Petit, 3 Bos. & Pull. 469. 

*6 Barn. & Cres. 107, 





204 On Stoppage in Transitu. [June, 


are delivered to his agent, residing :at a seaport, with whom 
they are to remain, until the buyer orders them shipped to a 
foreign market, or where a buyer having no warehouse of his 
own, is in the habit of leaving goods at a wagon office as his 
place of custody, until he gives orders for their shipment or 
removal,? in the former case the transit is determined upon the 
delivery of the goods to the agent,—and in the latter, upon 
their arrival at the wagon office. For in these cases, as between 
buyer and seller, the goods have arrived at the end of their 
journey. They have been delivered to the agent of the vendee 
for custody or disposal, and not for the mere purpose of being 
forwarded on their transit or passage to the vendee, and con- 
sequently any subsequent shipment or removal would be the 
commencement of a new journey, under his sole direction. 
We have seen that it is not the change of property which 
determines the transit, nor the delivery of the goods to the 
agent of the vendee for transportation to him, which to 
change the property, is as effectual as a delivery to him,—but 
simply their arrival at the place destined for them as the con 
clusion of their journey from the vendor to the vendee, or the 
place appointed to receive them; where they are to remain 
longer or shorter in his ultimate custody, and at his disposal. 
Neither, as all the authorities justify us in asserting, does it 
make any difference whether the goods on their transit or pass- 
age, are under the auspices, or, to be mercantile, on the ac- 
count and risk of the vendor or vendee; or, as we conceive, 
upon principle and precedent, whether the ship into which the 
goods are delivered for mere conveyance to the vendee, belong to 
acommon carrier, be chartered by the buyer for the voyage or 
term of years, or belong to him, and be commanded by his 
own appointed master. Indeed, we are at a loss to comprehend 
how, for this purpose, a delivery into a vessel chartered by a 
vendee, can be distinguished from a delivery into a vessel own- 
ed by him. For the purpose or time, the captain and ship are 
as completely his in the former case, as for any purpose, or at 
any time they are his, in the latter. In all the above named 


cases, the delivery of the goods being for the purpose of their 


* Dixon etal. v. Baldwin, 5 East 175, Leeds ct al. vy. Wright, 3 Bos, & 
Pull. 320. 
® Rowe y, Pickford, 1 Moore 526, 8 Taunt, 83 
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transit or passage to the vendee, that transit or passage, so 
far from being terminated by the delivery, is merely assisted 
by it, and the right of stoppage remains. To mark a differ- 
ence, said by a majority of the Supreme Court of Pennsylvania, 
in the case at the head of this article, difficult to be distinguish- 
ed, a delivery into the vendee’s warehouse differs from a deli- 
very into his ship to be transported to his warehouse, in just 
this, that in the one case the goods have arrived at their place 
of destination, and inthe other they are in fransitu, or on their 
passage to it. If we are told, that in justice there is no more 
reason why the vendor should be entitled to rescind the con- 
tract of sale in the latter case than in the former, that the dis- 
tinction we contend for is artificial, we assent; replying that 
the whole doctrine is artificial—and that all the law has vouch- 
safed us, is a right of stoppage in transitu, or a right to stop 
goods in cases of bankruptcy or insolvency on the part of the 
vendee, WHILE ON THEIR PASSAGE TO HIM, and no longer. 
The first case bearing directly upon the question, whether a 
delivery of goods into a vessel owned by the vendee, for the 
mere purpose of conveyance to him, determines their transit, 
is Fowler v. Kymer et al.! tried before Mr. Justice Grose at 
Bristol. There, a ship had been hired by the consignee for a 
term of years, and was fitted out, victualled and manned by 
him, and the goods were put on board thereof, to be sent by 
him on a mercantile adventure for which he had bought them ; 
it was held that the consignor could not stop them. “ The 
ship, says Mr. Justice Lawrence, had been one voyage to 
Alexandria, and had the goods put on board her to carry them 
on another voyage to the place ; not for the purpose of convey- 
ing them from the plaintiff to the bankrupts, but that they might 
be sent by the bankrupts upon a mercantile adventure, for which 
they had bought them.’ As between buyer and seller, in other 
words, the goods had arrived at their place of destination,— 
they were delivered on board the vendee’s ship, not for con- 
veyance tohim, but from him, for disposal in a foreign market, 
—the transit had therefore ended, and the right of stoppage, 
which continues only during transit, had ceased. The goods 


were as much in the vendee’s possession, as he ever intended 


* Cited and commented on by Lawrence Jus., in Bohtlingk v. Inglis, 3 
Fast 396. 

* Bohtlingk v. Inglis, 3 Fast 396. 
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they should be, having been bought by him for a foreign mark- 
et, and put on ship-board for it. Here we find the whole rea- 
son of the decision as avowed by Mr. Jus. Lawrence, and as 
understood by the present Chief Justice of England,! and we 
cannot distinguish the case from Dixon et al. v. Baldwin, and 
Rowe et al. v. Pickford, before cited. 

The next case was Inglis et al. v. Usherwood,? where goods 
ordered of Russian merchants, were laden by them for the 
vendee, on board a ship chartered for the voyage by him, and 
about to proceed homeward, conveying his purchase to the 
vendee, when news of his bankruptcy arrived, and the right of 
stoppage was claimed. This case was decided in favour of 
the vendors, though wholly on the Russian law. It is indeed 
agreed to by Grose, “as a general rule, that the delivery of 
goods by the vendors on board a ship chartered by the vendee, 
is a delivery to the vendee himself,’ and Lawrence Jus. ob- 
serves, “Jf this transaction had hafifened in a port of this 
kingdom, the delivery of goods on board a ship chartered by 
the bankrupt would in effect have been a delivery to him.” 
These general expressions might mislead us, as they did the 
Supreme Court of Pennsylvania in the above case, into an 
opinion, that the learned Judges just quoted, meant, that the 
transit of goods was always determined by their delivery on 
board a vessel chartered by the vendee, had not Mr. Jus. Law- 
rence, Grose Jus. concurring, in the subsequent case of Boht- 
lingk v. Inglis,> commented upon this very case of Inglis v. 
Usherwood, and explained what was intended by his brother 
Grose and himself. He tells us, “ That case did not decide, 
as was supposed in the argument, that the transit was complete 
on the delivery of the goods on board this ship; for it was de- 
termined on the ground, that the Russian laws autHbrised the 
taking of the goods even if the delivery had been complete.” 
After quoting an expression of Lord Kenyon in the case, he 
proceeds, “ Mr. Jus. Grose uses more general expressions, 


from whence it may be inferred, that he considered the ship as 
one, a delivery on board of which was a delivery to the de- 
fendant; but that is not the way in which his opinion is to be 
understood. ‘The case of Fowler v. Kymer et al. had been 
cited, in reference to which he was speaking; and he is not to 


* Abbott on Shipping, 374 * 1 East 515, ® 3 East 398-9. 
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be taken as laying down any frropfiosition beyond what was estab- 
lished in that case, and supposing the delivery to be similar to 
that in Fowler v. Kymer, he took the same ground that Lord 
Kenyon did, and decided, that notwithstanding such delivery, 
the goods by the laws of Russia were in transitu. In the ac- 
count of what I am stated to have said, I observe that, without 
naming the case, I recognise the authority of Fowler v. Ky- 
mer, to the extent that case goes; namely, that if one purchase 
goods here to be sent abroad, and they are delivered on board a 
chartered ship in a port in this kingdom, such delivery is in 
effect a delivery to the vendee; and I give it as my opinion, 
that if the delivery then before us were a delivery to the ven- 
dee, still according to the laws of Russia, the goods might be 
stopped.” 

Pownal vy. Holst! comes next in the order of time, where it 
was expressly ruled by Lord Kenyon, at Nisi Prius, that a de- 
livery on board a ship chartered by the vendee, and about to 
convey the goods to him, did not defeat the right of stoppage. 
Mr. Erskine, of counsel for the defendant, having in the course 
of his argument, contended that the consignor had a right to 
go out to sea, and meet the ship whence she had been consign- 
ed, and thus prevent a stoppage in ¢ransitu, his Lordship an- 
swered, “ That in order to give a consignee, a right to claim 
by virtue of possession, it should be a frossession obtained by the 
consignees, on the completion of the voyage.” We should have 
remarked before, that in Stokes v. La Riviere & Lawley,! Lord 
Mansfield observes, ** No point is more clear, than that if goods 
are sold, and the price is not paid, the seller may stop them 
in transitu ; I mean in every sort of conveyance to the hands of 
the buyers.” 

Bohtlingk v. Schneider, we merely cite, as it was overruled 
in the subsequent case of Bohtlingk v. Inglis,? to which we 
now come. Llere goods ordered by an English merchant of 
his Russian correspondents, were delivered by them at St. Pe- 
tersburgh on board a ship chartered for the voyage by the En- 
glish merchant, to be delivered to him in London; but upon 
news of his insolvency, another part of the bill of lading was 
sent to the agent and correspondent of the Russian house in 


* Cited by Lawrencs Jus. 3 Fast 397. ? 3 Esp. N. PC. 58 
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that cjty. 11 was contended by the counsel, that a delivery on 
board a general ship and one chartered by the vendee differed 
in this, that in the latter case, the vendee has the exclusive 
possession, the captain being his sole agent fro tempore ; 
whereas in the former, the possession is in the carrier,—a mid- 
dle man, until delivery to the vendee. ‘The Court, however, 
could not distinguish this case, from that of a delivery on board 
aship hired by the consignor, by the directions of the con- 
signee ;—observing that both in the one case and in the other, 
the contract is with the master, for the carriage of the goods 
from one place to another; and that, wntil the arrival of the 
goods at their fort of destination, and delivery to the consignee, 
“ they are in their transit or passage to the consignee.” 

In Stubbs v. Lund,! the goods were shipped to the vendee in 
a vessel hired or owned (it does not distinctly appear which) 
by him; and in the opinion of Chief Justice Parsons, “ the 
true distinction is, whether any actual possession of the con- 
signee or his assigns be, or be not provided for in the bill of 
lading. When such actual possession after the termination of the 
voyage iz so firovided for, then the right of stoffrage in transitu 
remains after shifment.” 

In Isley et al. v. Stubbs,? which we have not space but to 
mention, though it appeared that the vendees were the owners 
of the ship on board which the goods had been delivered for 
transportation to them, yet it was decided that they were still 
in transitu, and the right of stoppage was allowed. 

In the late case of Coates v. Railton,’ “The principle, says 
Bayley Jus., to be deduced from these cases is, that the transi- 
tus is not at anend until the goods have reached the place named 
by the buyer to the seller, as the place of their destination.” 

We have thus critically reviewed the cases bearing upon this 
point, owing to a recent decision of the Supreme Court of 
Pennsylvania, Bolin et al. v. Huffnagle, assignee, 1 Rawle 1, 
which as it appears to us, runs precisely counter to the words 
or spirit of every decision we have cited. It was there held, 
Huston and Smith Justices dissenting, that if goods are ship- 
ped on credit, in a foreign port on board the consignee’s own 
ship, the master of which signs a bill of lading by which they 
are to be delivered to the owner, the ¢ransitus is at an end by 


47 Mass, Rep. 453. ®9 Mass, Rep. 65, °6 Barn. & Cres, 422 
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the delivery to the master. It would seem from the opinion 
delivered by Rogers Jus., that the majority of the Court con- 
ceived the transitus of goods to mean a kind of ideal pass- 
age of the property therein, from the vendor to the vendee, 
and not the actual transit or passage of the goods themselves 
from the vendor to the place of destination, as between himself 
and the vendee, as has always hitherto been understood. They 
go deeply into the question, whether there had been in the case 
before them an actual delivery of the goods to the vendee, and 
decide that there had, when from Bell’s very definition of an 
actual delivery, as quoted by themselves, there must be to con- 
stitute it, “an actual apprehension or corporal possession by 
the buyer or his servants, or by some person authorized by him 
to receive the goods, as his representative, for the purpose of 
disposal, or of custody, not of mere conveyance,” and in the 
case before them, the goods were delivered to the master of 
the vendee’s vessel merely for conveyance to him, Their expla- 
nation of the principle of Fowler v. Kymer, is directly opposed 
to the explanation given by Lawrence Jus., in Bohtlingk v. 
Inglis,! Grose Jus., who decided that case, as we are told in 
the note, concurring in that opinion. They rely much on cer- 
tain obiter dicta dropped by Grose and Lawrence Justices, in 
Inglis et al. v. Usherwood,? and nicely speculate upon the mean- 
ing, when (which seems to have been entirely overlooked by 
them) that meaning was clearly and explicitly stated by Law- 
rence Jus., Grose concurring, in the subsequent case of Boht- 
lingk v. Inglis, and the very inferences they draw, carefully 
guarded against by him. They speak of the fact, that in 
Fowler v. Kymer et al. the goods were shipped on board a 
vessel chartered by the vendee for a foreign mercantile adven- 
ture, as unknown to the Court of King’s Bench, when they 
decided Inglis et al. v. Usherwood, but as subsequently dis- 
covered by Mr. Justice Lawrence ; when the very Judge who 
decided that case, Grose, then sat upon the bench, and the fact 
was explicitly stated by Gaselee, of counsel for the plaintiffs. 
They seem to place no dependence on the opinion of Parsons 
and Sewall, in Stubbs v. Laud, and Isley v. Stubbs, before cited, 
(owing probably to the shrewd discovery of the counsel, that 
the former was more distinguished as a common, than as a 
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commercial lawyer! and that Sewall blindly followed him), and 
seem strongly disposed to doubt, whether the principles upon 
which Coates v. Railton! was ruled by the present members of 
the Court of King’s Bench, apply to the facts of that case. 
We regret this decision in Pennsylvania, not because, since 
made by a divided bench, we think it will be followed even in 
that state, but because it somewhat disturbs what has hitherto 
been regarded as a setiled question, and may lead to fruitless 
litigation. X. 
* 6 Barn. & Cres, 422. 


PERSONAL RESPONSIBILITY 
OF THE MEMBERS OF AN INCORPORATED COMPANY FOR THE 
DEBTS OF THE COMPANY. 
Among the peculiar properties incident to a body corporate, 


is the irresponsibility of the members composing it for its debts. 
Before we proceed to a consideration of the law upon this 


subject, which wiil be in the next number, we shall refer, by 
way of introduction in the present number, to the rule as to the 


personal responsibility of common co-partners for the engage- 
ments contracted by the firm. 

No rule of law is more firmly established, than that every 
member of an uzincorporated joint stock association, and every 
participation in its profits, is liable for the whole amount of 
the partnership debts? A very striking instance of the appli- 
cation of this rule occurred in Scotland, in the case of the 
Douglas Bank, The bank just named was established, says 
Mr. Bell,’ “for the generous, but short sighted purpose of re- 
lieving the distresses of the country, occasioned by the exces- 
sive use of bills of exchange,,and the stop in the usual dis- 
counts to which the regular banks were forced to have re- 
course.” After the bank had been established a litle more than 
two years, it failed with a loss of £430,000. Many of the 
stockholders were eminent lawyers, and raised every possible 
point in order to shield themselves and families from the ruin 


*Gow on Part. 4. Myers vy. Irwin, 2 S. & Rawle 368. Middletown 
Bank vy. Magill, 5 Conn. Rep. 50. Wood v. Dummer, 3 Mason’s Rep, 508 
® Vid. 2 Bell's Com. 623. 
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which impended from the personal responsibility of the mem- 
bers of a company so circumstanced. But, although it was 
questioned, whether, after the insolvency of the company, a 
committee of the company could raise contributions for pay- 
ment of the debts; and whether the company continued to sub- 
sist, to any active effect, after so complete a failure, and the 
admission of its being at an end,—it was never for a moment 
imagined, says Mr. Bell, “that the partners were not respon- 
sible for the last fraction of the debts.” 

Nor can the responsibility attaching upon a participation in 
the profits of a partnership be in any degree altered by any pri- 
vate arrangement or stipulation. To use the words of Lord 
Eldon—* No stipulation or secret agreement can protect a par- 
ty from loss, because the law itself, to the right of receiving 
the profits, annexes a responsibility for the losses.”! It seems 
that the greater part of the Fire and Life Insurance Companies 
in England, are without charters of incorporation. The arti- 
cles of agreement of those companies are, however, peculiar; 
for instance,—the capital is divided into a certain number of 
shares, whereof each partner may hold one or more, but re- 
stricted to a certain number,—any partner can transfer his 
share,—and the execution of the business is committed to a 
body of Directors. ‘Those companies (not being incorporated), 
are nevertheless liable to the same law as more private partner- 
ships; and the members thereof are personally responsible be- 
yond the amount of their shares.? 

An ingenious attempt was once made in the state of Penn- 
sylvania, to evade the rule as to the personal responsibility of 
partners, beyond the amount of shares for which they sub- 
scribed. In the case of Werts y, Hess and others, as partners, 
under the name of “ Farmers and Mechanics Bank of Fayette 
County, Pennsylvania,’ the defendant sought to recover the 
amount of certain notes issued by that association. The asso- 
ciation was not incorporated, but by the terms of their notes, 
engaged to pay “ out of their joint funds, according to their 
articles of association ;” and it was made a part of their case, 
that they had no joint funds. The question was, whether they 
were compelled to pay out of their sefarate estates, The opi- 


* Exparte Hamper, 17 Ves. 412. ® Rex v. Dodd, 9 East 516. 
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nion of the Court was, that each and every member of the as- 
sociation were personally liable, on the general principle that 
partners are as liable for partnership debts, as they are for 
debts contracted personally; and that it was not merely the 
stock which they brought into the partnership which was ha- 
zarded, but their individual fortunes, 

The above cases will show how very materially a partnership 
differs from a corfioration. In the former, there can be no ex- 
emption from individual responsibility; and in the latter such 
exemption is one of its incidental privileges. The legislative 
power of creating corporations is therefore a prerogative, which 
should be exercised with the utmost caution, and in such a 
manner, as to afford as little opportunity as possible for dis- 
honesty and fraud ; as it is well known, (as was said by Judge 
Gibson, of Pennsylvania, in the above mentioned case,) “* Where 
there is a divided responsibility to public opinion, the odium 
due to misconduct is bandied from one to another, till at length, 
it rests no where.”” It was doubtless this consideration which 
has induced the legislatures of several of the states, to require 
the members of an incorporated company to be liable, in their 
private capacities, for the company debts. 


[TO BE CONTINUED. } 


OPINION OF JUDGE PIRTLE. 
TRIAL BY JURY.~CONSTITUTIONAL LAW. 
Jefferson Circuit Court—Commonwealth v. Charles L. Harrison. 


The question presented to the Court is: whether it is cause 
of challenge to a juror called on the trial of a criminal case, 
that he has formed his opinion from report or information of 
others? Whatever regards the trial by jury deserves the most 
zealous attention, and the most careful examination. The third 
section of an act of the General Assembly, approved 22d Jan- 
uary 1827, provides, “ That from and after the passage of this 
act, on the trial of any criminal case, it shall not be held or 
considered a good cause of challenge to a venire man, that he 
has formed or expressed an opinion from mere rumour.”” The 
6th section of the 10th article of the Constitution declares, 
“That the ancient mode of trial by jury shall be held sacred, 
and the right thereof remain inviolate ;’? and the 10th section 
of the same article secures to the accused “in prosecutions by 
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indictment, or information, a speedy public trial by an impar- 
tial jury of the vicinage.” The constitutional validity of this 
act of the Legislature is involved in this question. 

In approaching this subject, I have to lament the absence of 
such light, as the decisions of my brethren of the Circuit 
Court bench might afford. They alone have jurisdiction in 
this kind of case; and unfortunately for the condition of the 
criminal law in this state, there are no reports of their deci- 
sions, and no decisions of a tribunal of general jurisdiction. 
Hence, each Judge (the British reporters since 1776 having 
been excluded) is measurably compelled to form his own rules, 
for his own circuit, resting upon his own judgment, from which 
there is no appeal. Jargon and inconsistency in the adminis- 
tration of criminal justice in the several circuits, is the neces- 
sary consequence. An evil of such magnitude should strike 
the attention of every citizen. The justice of a country, should 
be a fixed principle made known to all, general and uniform in 
its operations, and not wandering in the arbitrium, or in the 
various opinions of as many judges as are appointed to ad- 
minister it. And perhaps I am now about to consider the 
question upon this Act, as res integra, when it has been here- 
tofore decided in some of the other circuits. 

If the trial by jury had been barely secured by the constitu- 
tion, and the special provisions had been omitted, I do not 
know that the judiciary could have considered the indifference 
or impartiality of a juror, as less indispensable. ‘The excel- 
lence of this mode of trial ‘is in the certain fairness which it 
promises, from the manner in which it is constituted. But 
the security it affords the citizen, that his accusation and his 
defence will be considered by his neighbours impartially, liber- 
ally, and without prepossession, would be lost, should any 
person be permitted to sit as a trier, whose mind was not 
wholly undecided and indifferent, as to the issue he is called to 
try. The principles of natural justice demand an unbiassed 
tribunal as strongly as the constitution could. Who shall say, 
that he is indifferent as he stands unsworn upon the issue, who 
will answer upon his voir dire, that he has formed his opinion: 
that his mind is madeup? What citizen could believe, that 
his fellow citizens had done unto him, as they would he should 
have done unto them, when they had urged him to be tried by 
men, who answered his interrogatories, on their oaths, that 
they had made up their minds from “ mere rumour,” and did 
believe him to be guilty? What citizen in the community 
would be willing to commit the trial of a civil case, which in- 
volved his home and fireside, to twelve men, who had formed 
their opinions against his cause upon any grounds? With 
what injustice might he not reproach the law, that compelled 
him? Can his country be less regardful of his fame, his li- 
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herty, his life? The common law made no distinction between 
rumour and knowledge of facts, as to the opinion formed by 
the juror. That he had an opinion formed of the guilt or in- 
nocence of the accused when he came to the book, was a prin- 
cipal cause of challenge, and he was rejected, without refer- 
ring it to the triers of challenges to say upon what he had 
formed it. And, by what perspicacity it is seen, or by what 
doctrine of metaphysics it is ascertained, that he who forms 
his opinion upon rumour is more impartial, than he who forms 
his opinion upon facts within his knowledge, I cannot under- 
stand. 

He who has formed an opinion on the facts, that have come 
to his knowledge, has more probably formed it from unstained 
motives of justice, and with a mind open to correct impres- 
sion, than he, who has been so heedful of ‘mere rumour,’ as 
to make up his mind upon the guilt or innocence of any per- 
son, without waiting to hear the testimony, by which alone 
that person is to be acquitted or condemned. The juror whose 
opinion is formed from rumour, may have been induced to 
such a conclusion from some personal prejudice, of which he 
is, himself, unconscious, or, from a reliance upon the relation 
of some friend, in whose honesty and truth he will have more 
confidence, than in the testimony of witnesses who are un- 
known to him ; or he may perchance have come to the opinion 
of guilt, from the absence of the ordinary charities of huma- 
nity, (for such our experience and observation will tell us is 
sometimes the case,) or, the natural incapacity of his mind to 
weigh circumstances, discriminate, and judge for himself, All 
these, and many other causes, disqualify him, or may disqua- 
lify him, to collate with accuracy the circumstances which 
shall be given him in evidence, and to weigh with impartiality 
the accusation and the defence. He who has formed his opi- 
nion before he has heard the testimony, may hear with patience, 
and decide with an uninfluenced and correct judgment upon 
the facts—but the law should not entrust its justice to such 
hazard. It should be sure—and confident as human means 
can assure it, that justice will not suffer in the tribunal. “ For 
as much,” says Sir Edward Coke, “as men’s lives, fames, 
lands and goods are to be tried by net it is ~ necessary, 
that oe be omni exceptione majores.” Ist Inst. 156 a. 

But, the cons titution has sécured to the ion “ S the ancient 
mode of trial by jury.”-—And, not content with that, the con- 
vention have provided “an impartial jury of the vicinage.” 
What was the ancient mode, and who were considered impar- 
tial, by the la s may be seen by a reference to the authorities 
upon the law of that country, whose just boast it has been for 
ages, and from which we have received the trial by jury. Lord 
Coke, in !st Inst. 156 b. lays down this general proposition, 
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with regard to the impartiality of a juror, “He ought to be 
least suspicious, that is, to be indifferent as he stands unsworn: 
and then he is accounted in law dider et legalis homo; other- 
wise he may be challenged and not suffered to be sworn.” And 
this word, ‘impartial,’ is not confined by the English common 
Jaw to the exemption from personal favour, or ill will; but he 
is deemed partial or unindifferent, by the books of the com- 
mon law, who entertains any favour of ill will toward either 
party, or, whose mind is made uft upon the case. Gilbert, in his 
Hist. Com. Pl. says, it is a principal cause of challenge to a 
juror, “if he has declared his opinion touching the matter’ 
and clearly refers the ground of the objection to pastlallty: 
See Tit. Chal—Bac. Abr. vol. 3. 258 is to the same effect— 
rather more express—vide also 2 ‘Tidd. 780, Hale’s Hist. Com. 
Law, Cap. 12, Buller’s Nisi Prius 307. 1 Salk. 153. Rolle’s 
Abr. 655. “Ifa juror has declared the right of one party, 
it is a principal cause of challenge ;” 49 naw 3.1is quoted. 
Brooke’s Abr. Tit. Chal. pl. 90 to the same effect: 21 Hen. 
7,29. is quoted. 

In 1696, when the judiciary was more independent, and the 
r ights of the subject better defined and understood, than at any 
previous time in England, Peter Cook was tried at the Old 
Bailey for high treason: upon his trial he thus addressed the 
court: “ My Lord, before the jury is called, I am advised, that 
if any of the jury have said already, that I am guilty, or ‘they 
will find me guilty, or I shall suffer, or will be hanged, or the 
like, they are not fit or proper men to be of the jury.” To 
which Lord Chief Justice Treby replied, “you are right sir; 
it is a good cause of challenge.” Justice Rokeby said, “ that 
will be sufficient cause if, when they come to the book, you 
are ready to prove it.” Justice Powel said, “in a civil case, 
it would be a good cause of challenge if a man have given his 
opinion about the right one way or the other.”’ Treby Ch. J, 
went on to remark, “ but if any man in this panel have any 
particular displeasure to the prisoner, or be unindifferent, or 
have declared himself so, I do admonish and desire him to 
discover so much in general; for it is not fit for the honour of 
the King’s justice, that such a man should serve on the j jury.” 
In these books, the motive, as far as regards the opinion of 
the juror, or the ground upon which the opinion is formed, is 
not inquired into. That an opinion has been formed at all is 
deemed sufficient to exclude the juror from the panel. 

There are indeed several books that express a different doc- 
trine, founded upon two cases in the Year Books; one the 7th 
of Henry 6th, and the other, the 20th of the same King. In 
Rolle’s Abr. 650 it is thus laid down, (I believe I quote liter- 
ally in translating the Norman,) “If a juror say, that he will 
find for one party, this is a good challenge for favour if he 
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spoke it from favour, 7 H.6.25.”’ “ But, if he said it not from 
favour, but from the knowledge which he had of the matter in 
issue, it is no good cause of challenge for favour, 7 H. 6. 25.” 

“It is no challenge to a juror, that he said, that he was dis- 
posed to find for one party, if it be not found by the triers, or 
by the court, that he said it more from favour than from the 
truth of the matter, 20 H. 6. 40.” 

This doctrine is also contained in Trials Per Pais and in Vi- 
ner’s Abr. and the same Year Books cited. 

But these cases seem not to allude to an opinion formed upfron 
rumour, and do not touch the question here; unless they ap- 
ply to all opinions formed and spoken upon any grounds, other 
than ill will or favour. But, how little less than ridiculous 
would it be in practice to attempt to ascertain whether the ju. 
ror spoke * more from favour than from the truth of the mat- 
ter.” If he have spoken an opinion at all, nothing but omni- 
science, nothing less than divinity itself can tell, whether he 
said it more from one impulse than another. We cannot see 
the process by which his thoughts have been formed, or lay 
open the motive which induced him to utter them. What 
were the different modica in the balance of his judgment—how 
much of simple, honest, but blind indignation at crime—how 
much of a disposition to connive at offences—and how much 
of the “ truth of the matter,’ may be often as difficult for the 


party himself to know, as it is absurd to propose for judicial 


solution. “ The truth of the matter’ is what is to be examin- 
ed upon the trial of the issue; not on the selection of the jury. 
I cannot find any other case in the old books where this doc- 
trine is expressed—and these are combatted by the other two 
ancient cases which have been quoted, the 49th E. 3, and 21H. 
7,29. Serjeant Hawkins, Lib. 2. Cap. 43. Sect. 28, quotes the 
case of 7 H. 6, and also of 21 H.7. “It hath been allowed, 
(says he), a good cause of challenge on the part of the prison- 
er, that the juror hath declared his opinion before hand, that 
the party is guilty, or will be hanged, or the like; yet it hath 
been adjudged, that if it shall appear, that the juror made such 
declaration from his knowledge of the cause, and not out of 
any ill will to the party, it is no cause of challenge.” In the 
first clause, he quotes the latest authority, and in the last, the 
7 H. 6, containing Justice Babington’s charge to the triers in 
an action of replevin. The opinion of such a lawyer as Ser- 
jeant Hawkins, would alone deserve high respect; but he 
makes these quotations without expressing any opinion upon 
them ; and he so informs us in a subsequent section. A more 
modern compiler pretends to support the doctrine of the 7 H. 
6. Chitty’s Cr. L. Ist vol. 542. ‘ Thus, if a juryman has ex 
pressed his wishes as to the result of the trial, or his opinion 
of the guilt or innocence of the defendant with a malicious 
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intention: on evidence of these facts he will be set aside.” 

How he could express his opinion of the innocence of the de- 

fendant, with a malicious intention, Mr. Chitty does not inform 

us. He quotes Cooke’s case in the State Trials before cited, 

and 2 Tidd. 780. ‘There is no such doctrine in either authori- 
ty; and the adjunct “ with a malicious intention” is the inven- 
tion of Mr. Chitty, and a perversion of the authority, from 

which he quotes the principal text. ~All the books except the 
two before referred to, say, it is cause of principal challenge, . 
to have expressed an opinion ; if so, it cannot depend upon the 

motive with which it is formed or spoken, for upon the princi- 
pal challenge the motive was not in question, according to the 

British practice, and could only be put in examination upon 
challenge to the favour. There is indeed a late case Rex v. 

Edmonds, 4 Barnewall and Alderson’s Rep. in the King’s Bench 

1821, in which Chief Justice Abbott seems to have forgotten 
the doctrines of more enlightened jurisprudence in his own 

country, and to have wandered back to the rude and ignorant 
days of four hundred years ago; to a date before the art of 
printing had shed its light upon the world, and long before a 
book upon a legal subject was permitted to be printed in Eng- 
land. He quotesthe two cases, to which I have referred, in 

the reign of Henry 6, and decides the question upon their au- 
thority. The Year Books are only valuable as a faithful picture 
of the early state of the law. In a recent case in the Common 

Pleas, when the counsel cited the Year Books as authority, the 
Court, with some sharpness, asked him to “ come to something 

within three hundred years :’’ so I would say to the judge who 

quotes these cases, come to something within three hundred 

years, and you will find them overruled, and their doctrines 

proscribed ; as well by the express decisions of the most learn- 

ed judges, as by the spirit of more intelligent times, when ci- 

vil rights were better defined, and stood upon more permanent 

bases. Who shall send us back to the days of the Lancasters, 

the Tudors, or the Stuarts—to the times of High Commission 

and Star Chamber, when the weight of the throne crushed to 

extinction the best rights of the English people? We might 

as well be referred to cases upon unlawful imprisonment in the 

times of the Red and White rose, or in the reign of Richard 

the Third, to illustrate “the privilege of habeas corpus,” se- 

cured by our Constitution, as to the seventh or twentieth of 
Henry the Sixth for the mode of trial by jury, to which the 

Constitution alludes. 

But, if this doctrine of impartiality were not sustained by 
the decisions of the Courts at Westminster, it still has been 
abundantly protected by the American statesmen and jurists. 
In this country, more than any other, has the trial by jury been 
cherished and improved, The Constitution of almost every 
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State has secured its impartiality by special clause. The Con- 
stitution of the United States has the same provision. And 
the Courts of America, in expounding these provisions, have 
held forth the lights of modern improvement, and shown, that 
American justice requires a juryman whose opinion is not form- 
ed, by any means that govern the human mind, before he hears 
the evidence in the case, which he is called to try. 

We are not under the necessity to recur to the British com- 
mon law, for the exposition of an American charter. 

The House of Representatives of the United States, in 1804, 
gave a strong expression of the opinion of that respectable 
body on this subject, by founding the second article of the im- 
peachment against Judge Chase, upon his having decided, that 
John Basset was a competent, juror in the case of Callendar, 
although he had made up his mind from report or rumour, 
with regard to the pu blication on which the indictment was 
found. ‘The counsel of Judge Chase relied upon the doctrines 
held in the two cases quoted in Rolle’s Abr. which are extract- 
ed from the Year Books before cited. ae the Judge forbore 
to cite them in his response, and placed his defence on other 
grounds, more creditable to his learning and his principles. 
in the course of his defence he admits and aSserts the doctrine 
I contend for to be correct. The law, (says the response), 
has therefore established a fixed and general rule on this sub- 
ject, to secure to the party accused, as far as in the imperfec- 
tion of human nature it can be secured, a fair and impartial 
trial. The criterion established by this rule is, ‘ that the juror 
stands indifferent between the government and the person ac- 
cused, as to the matter in issue, on the indictment.’” In 1806, 
upon the trial of T. O. Selfridge before Mr. Justice Parker of 
the Supreme Court of Massachusetts, the proceeding is thus 
reported: When Thomas Fracker was called to the book— 
“ Mr. Selfridge: I wish to inquire if Mr. Fracker has not 
formed an opinion on this occasion? Mr. Fracker being sworn 
to answer, was asked by Parker J. Have you heard any thing 
of this case, so as to have made up your mind? Ans. No.— 
Parker J. Do you feel any bias, or prejudice for or against the 
prisoner at the bar! Ans. No.—Parker J. Swear him.” Ward 
Jackson was called— Mr. Selfridge: I wish Mr. Jackson to 
say whether he has not some bias in this case? Mr. Jackson 
being sworn, kc. Parker J, Have you formed any opinion as 
to the issue of thiscause? Ans. No.—Parker J. Do you feel 
any bias or prejudice for or against Mr. Selfridge? Ans. None. 
—Parker J. Swear him.” See the Trial, page 9.—Here we 
see an opinion from “rumour” was deemed sufficient ground 
of challenge by an intelligent court; and to have formed an 
opinion as fo the issue, without subjoining ill will or favour, 
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rendered a juror partial within the meaning of the Consti- 
tution. 

On the trial of Aaron Burr, in 1807, what opinion should be 
deemed a sufficient ground of challenge, was a question made 
to the court and argued zealously by the counsel—vol. 1. p. 370. 
When a juror was called to the book and interrogated, Chief 
Justice Marshall said, “* The simple question is, whether the 
having formed an opinion, not upon the evidence in Court, but 
upon common rumour, renders a man incompetent to decide 
upon the real testimony of the case?”? The counsel examined ; 
and the juror said, he had formed his opinion upon rumours— 
but that he would not, if he were a juryman, form his opinion 
upon such rumours.—The court decided, that he was not an 
impartial juror. In page 415, Chief Justice Marshall, in de- 
livering the opinion of the court after the argument, says, 
“JT have always conceived, and still conceive, an impartial 
jury as required by the common law, and as secured by the con- 
stitution, must be composed of men, who will fairly hear the 
testimony which may be offered to them, and bring in their ver- 
dict according to that testimony, and according to the law ari- 
sing on it. This is not to be expected, certainly the law does 
not expect it, where the jurors before they hear the testimony 
have deliberately formed and delivered an opinion, that the 
person, whom they are to try is guilty or innocent of the charge 
alleged against him. The jury should enter upon the trial with 
minds open to those impressions, which the testimony and the 
law of the case ought to make; not with those preconceived 
opinions, which will resist those impressions.” 

The able and conclusive argument delivered in this case by 
that learned and great man, of whose talents his country will 
be justly proud for ages, should itself have established the 
American doctrine, had there not been another judicial word 
on this subject in all our books. 

On the trial of Robert M. Goodwin before the court of Ge- 
neral Sessions in New York, in 1820, the question on the opi- 
nion formed from mere rumour was made, and the court de- 
cided that it affected the juror’s impartiality, and he was re- 
jected. See the Trial, page 37. Afterwards, on the second 
trial before Mr. Justice Platt of the Supreme Court, the same 
practice was pursued, and the jury selected of the same qua- 
lifications, upon interrogatories of the like kind on the part of 
the court—the Judge explicitly acknowledging the doctrine to 
be correct. See the Trial, pages 231, 2, 3, 4, 5,6. Upon the 
trial of Merchant and Curtis in Massachusetts, befure Mr. 
Justice Story, in 1826, every one was rejected, who had form- 
ed an opinion upon the case. And in the case of Vermilyea e 
al. v. The People, before the Supreme Court of New York, in 
1827, the same doctrine is expressly recognised. A principle 
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of about the same import seems to have been laid down by 
our Court of Appeals in 3 Bibb 347, 4 Bibb 192, and 4 Lit. 
Rep. 118. 

If the Legislature have the power to restrict the right of the 
challenge as in this Act, by virtue of the same power it might 
be enacted, that those should not be challenged who had form- 
ed their opinions upon any other grounds, which the act should 
point out—whether upon their own sight and view of the oc- 
currence only, or upon their fearing words only, or upon a con- 
versation with one man, or ‘wo men: or as to time—that those 
should not be challenged whose opinions had not been formed 
more than a day, or a week: and soon, as to any other grounds 
which a metaphysical caprice might select. May the “im- 
partial jury’ of our ancestors, the “ impartial jury” of the 
constitution be saved from the meddling hand of restless expe- 
riment ! 

We boast that the principles, that secure the civil rights of 
mankind, have taken better root in our soil, and grow with a 
more lively luxuriance; that whatsoever we have derived from 
the old world has improved in our hands; that the germs and 
scions which we have transplanted, in this rich ground of li- 
berty, have grown into spreading stateliness—may truth always 
sustain our exultations! On the Ist of January 1826, an Act 
of Parliament went into operation, of sixty-one sections, guard- 
ing and protecting the trial by jury, by the most comprehen- 
sive and minute provisions. Could not the government of that 
country rebuke our boast? might they not say, that while we 
were undermining the fabric, and pulling away its corner 
stone, the British Legislature was carefully throwing around it 
a rampart of security? 

I have considered this subject with much interest: feeling 
duly sensible of the attention and respect, with which a judge 
should consider an act of the Legislature, and mindful of the 
responsible duty I owe to the country, which has placed in my 
hands the supervision and control of this kind of trial. The 
paramount authority of the constitution commands the judge 
to hold the “ the ancient mode of trial by jury sacred”—it is 
his duty, to whom it is intrusted by the people, to look upon 
it, and see, that the “right thereof remains inviolate ;”’ to 
stand by it, watch it, and guard it, the convention having 
deemed it a Vestal fire, the waning of whose flame augurs de- 
struction to the justice of the Republic. 

This court is therefore of opinion, that so much of the said 
act of the General Assembly as restricts the right of challenge 
to jurors, is in derogation of the rights and privileges of the 
good citizens of this state, unconstitutional, and void. 

The court does not mean to say, that every hypothetical opi- 
nion, which a juror may have, will disqualify him, (for this 
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might exclude all mankind that come within the reach of the 
court), as, that, if what his neighbours have said be true, or 
if what was rumoured be true, then he has formed an opinion. 
But, if his opinion is absolutely formed and his mind made up, 
it makes no difference on what grounds, he is an incompetent 
juryman. But, it may be said, that the more atrocious and no- 
torious an offence is, the more difficulty there will be to obtain 
a jury: and, in some instances of out-breaking enormity, it 
may be impossible. Notso. That there will be more difficul- 
ty is acknowledged, but the injunction to preserve impartia- 
lity will not compel the court to deny justice to the common- 
wealth. The constitution directs the trial to be had by a jury 
of the vicinage.—It is the duty of the court to afford it there, 
and, if a jury, clear of all previous impression, cannot be ob- 
tained, it will be still the duty of the court to provide the most 
impartial triers, which the constitution and laws have given 
the means to do, 


Migest of Hate Guglish Cases. 


| CONTINUED FROM FEBRUARY NO. | 
COMMON LAW. 
ABORTION. 


On an indictment for administering a drug to a woman to pro- 
cure abortion, she not being quick with child, if it appear that 
the woman was not with child at all, the prisoner must be 
acquitted. Rex vy. Scudder, 3 C. & P. 605, 

AFFIDAVIT. 

\ffidavit that the defendant was indebted to the plaintiff in a 
certain sum “on a bill of exchange drawn by A. upon and 
accepted by the defendant, and indorsed by A. to the plain- 
tiff.”’—It was objected that the bill not being described as 
payable to order, it did not appear that it had any authority 
to transfer; but the Court held the affidavit sufficient.— 
Hughes v. Brett, 6 Bing. 239. 


{The following judgments are singularly contrasted: 

Burrough, J. ** The affidavit is sufficient; and if we had heard of it 
first, we should not have granted a rule nisi.” 

Gaselee, J. ‘* should think the rule nisi ought to have been granted; 
and it is only on the authority which has been cited to-day, (Bradshaw v. 
Saddington, 7 East 94), that Lam prepared to say the affidavit is suffie 
cient.”’] 


AGREEMENT. 
Where a person agrees to make an article of certain materials 
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for a stipulated price, but uses materials of a better kind, he 
cannot, therefore, charge more than the stipulated price, or 
require the article to be returned, because the buyer will not 
pay the increased price.— Wilmot v. Smith, 3 C. & P. 453. 


APPRENTICE, 

If an apprentice absent himself from his master and his mas- 
ter take him back, and an action afterwards be brought for 
such absenting, the taking back, to constitute a defence, 
must be pleaded specially.— Wright v. Gillon, 3 C. & P. 583. 


ARREST. 

1. A Sheriff’s officer having a warrant to arrest a party for 
debt, went to the party and read his warrant to him, and 
then having taken a fee, proceeded to the party’s attorney, 
to let him know that bail might be put in: afterwards the 
officer returned that he had arrested the party: By Lord 
Tenterden Ch. J., “This is no arrest.”’-—George v. Radford, 
3 C. &. P. 464, 

2. The Court will not discharge a party in the custody of the 
Marshal under a warrant from the C. J. granted on a charge 
of perjury, on the ground of her having been improperly 
apprehended in a foreign country.—£=z parte Scott,9 B. & 
C, 446. 


AWARD. 

1. The declaration stated, that two persons had been appoint- 
ed arbitrators, with power to appoint an umpire in cases of 
difference; that not agreeing,they appointed one; and that the 
arbitrators and umpire awarded. It appeared, that the um- 
pire was appointed before the arbitrators had inquired into 
the matters referred, or differed in opinion, and the award 
ran thus: * We the said arbitrators do award,” &c.—it was 
signed, however, by the umpire, as well as by the arbitra- 
tors. These several matters were made grounds of objec- 
tion; but the objections were overruled; and it was also de- 
cided, that although the award was in substance the award of 
the umpire, the misdescription in the declaration was imma- 
terial.— Bates v. Cooke, 9 B. & C. 407. 

. By an order at Nisi Prius an action at law, a suit in equity, 
and all matters in difference between the parties, were sub- 
mitted to a barrister. The arbitrator adjudicated upon the 
action by ordering the defendants to pay a sum of money; 
and upon the suit in equity, by ordering the bill to be dismissed, 
and each party to pay his own costs: Held, that he thereby 
decided on the matters included both in the action and the 
suit, and that the award was good.— Pearse v. Pearse, 9 B. 
& C. 484, 

BILL OF EXCHANGE. 

1. Drawer v. Acceptor. A bill purporting to be accepted by 
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the defendant and one H. was given by the defendant to the 
plaintiff, (an illiterate person), as a security for a loan. There 
was no such person as H., and when the bill became due, 
the plaintiff consented to renew it; and on the back of the 
bill the defendant’s son then drew another instrument in the 
form of a bill, which the plaintiff signed as drawer, and the 
defendant as acceptor; and the defendant’s son then drew a 
line through the names in the origirial bill. The second in- 
strument was unstamped. Lord Tenterden C. J., who tried 
the cause, directed the jury to find for the defendant, if they 
thought the original acceptance was cancelled with the assent 
of the plaintiff, and in order to form their judgment, they 
were allowed to take into consideration the unstamped instru- 
ment indorsed. They having found for the defendant, a new 
trial was granted on the ground of the jury having been al- 
lowed to draw a conclusion of fact from an unstamped in- 
strument. Parke J., who concurred, remarking “I am not 
Satisfied the verdict ought not to be the same,”—Sweeting 
v. Halse, 9 B. & C, 365. 

2. A. draws, and B. accepts, a bill for the accommodation of 
C., the first indorsee. Neither A. nor C. has any effects in 
the hands of B.; yet this does not supersede the necessity of 
notice of dishonour to the drawer, from a subsequent in- 
dorsee, who was ignorant of the concoction of the bill.— 
Norton v. Pickering, 1 D. & L. (Dawson & Lloyd), 210, 

3. When the acceptor of a bill positively refuses payment, no- 
tice of dishonour may be given during the same day on 
which the bill becomes due.—Clowes vy. ———-, 1 D. & L. 
212. 

4,A banker pays a forged acceptance of a customer. The 
next day, on discovering the forgery, he gives notice to all 
parties and claims the proceeds back from the persons to 
whom they were paid. Held, that this claim could not be 
sustained; the notice (which should be equivalent to notice 
of dishonour) being, with respect to the holder, too late.— 
Cocks vy. Masterman, 1 D. & L. 329. 

5, An instrument may be a bill of exchange, though the drawer 
and drawee be the same person.— Harvey v, Kay, 9 B. & C. 
356. 


BOTTOMRY. 

A writing obligatory, whereby the lender’s money is secured 
to him though the ship be lost, is not a dottomry contract, 
though so understood and treated as such by the parties; 
and the lender’s interest being described as on dottomry in a 
policy of insurance, on the risk, the misdescription was 
held to be fatal.—Simonds v. Hodgson, 6 Bing. 114. 


CHEQUE. 
In an action for money had and received, being the amount of 
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cheques fraudulently obtained from the plaimtiff, by the per 
son from whom the defendants received them: Held, that it 
must be left to a jury to say, whether the defendants exer- 
cised reasonable caution; and per Lord Tenterden, “It 
cannot be laid down as matter of law, that a party taking a 
cheque after any fixed time from its date, does so at his pe- 
ril.”” And per Littledale J.: “ Though the rule of law (that 
a party taking a negotiable instrument has it with no better 
title than the person from whom he takes it,) is so with re- 
spect to bills of exchange and promissory notes, I think it 


cannot be applied to cheques,.””—Rothschild vy. Correy, 9 B. & 
C. 388; 1D. & L. 325. 


COMPANY. 


hs 


C 


l 


The fact of a person’s being a partner in a company, may be 
established by admissions in letters, without proving that he 


executed the partnership deed.—Harvey v. Kay, 9 B. & C. 
356. 


. The defendants had contributed to the funds of a building 


society, and joined in a resolution that the houses on which 
the work in question was done, should be built. It did not 
appear that they had any interest in the land on which the 
houses were built, or had given any order to the plaintiffs, 
or that the plaintiffs knew them to be members of the socie- 
ty: Held, that they were liable for work done to the houses 
—Braithwaite v. Skofield, 9 B. & C. 401. 


OMPOSITION DEED. 


. To an action against the defendants as acceptors of certain 


bills of exchange, the defence was an agreement, whereby 
the plaintiffs and others, had agreed to appoint certain per- 
sons trustees for the collection and division of the defendant’s 
property amongst the creditors; and the defendants thereby 
agreed to convey their estate and effects to the trustees when 
requested ; in which conveyance were to be inserted all usual 
and necessary clauses. The agreement to be void, unless all 
the creditors should sign within 14 days from the date, 
The trustees entered on the management of the property, 
and paid out of it 10s,in the pound. They then called on 
the defendants to execute a conveyance of their real proper- 
ty, which the defendants objected to, unless a general re- 
lease were inserted therein. A deed was tendered, with a 
clause of release, which the defendants deemed insufficient, 
and therefore refused to execute the deed. The signature of 
one of the creditors was wanting at the time of this tender, 
but the present action was brought on the assumption, that 
the agreement had become inoperative by the defendant’s re- 
fusal: Held, that the action was premature, and the plaintiff 
was nonsuited; Tindal, C. J. saving, “Ido not say that an 
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absolute refusal to execute the conveyance as it stood, might 
not have remitted the creditors to their rights; but in the 
present case, it is only necessary to observe, that there is no 
evidence of a sufficient tender of any release; one of the 
creditors being absent at the time the deed was produced.” 
— Tatlock v. Smith, 6 Bing. 339. 
. A. assigned to B. and C. and two others in trust, to pay them- 
selves and the other creditors, provided the assignees and the 


other creditors should prove their debts, as in the deed of © 


assignment mentioned, and execute thedeed. ‘The deed con- 
tained a covenant on the part of the assignees not to sue, im- 
plead, or prosecute A. for, or on account of any debt then 
owing. The deed was executed by B.and C. only: Held, that 
it was not void on that account, and that B.’s debt was, not- 
withstanding, extinguished thereby.—Smalil vy. Marwood, 9 
B. & C. 300, 


EQUITY. 

ACCOUNT. 

The master of a vessel in the South] Sea whale fishery agrees, 
on behalf of the owners, that each of the crew shall have a 
specified share of the profits of the voyage. Before the return 
of the vessel the owners sell a quarter of the cargo. The cus- 
tom of the trade is for the cooper to_estimate the quantity of 
oil; this was done, and the plaintiff settled accordingly : 
Held, that the owners had no right to sell part of the cargo ; 
but the plaintiff, having settled, could not then come for relief 
to equity.—Cockle v, Whiting, 1 Tam. 55. 

AGREEMENT. 


The court will not interfere to set aside an agreement merely on 
the ground of inadequacy of consideration—nor on account 
of the distress of the plaintiff, where no advantage had been 
taken of his situation.— Purdie vy. Millett, 1 Tam. 31. 


BOND. 


A. agreed to lend B. 600/. navy stock: he sold the stock for 
522/. which he paid to B, A bond was drawn to repay “ the 
sum of 522/. (being the produce of 600/. navy 5 per cents, or 
such other sum as would replace the stock) with lawful inte- 
rest.” B. on discharging the bond, refused to replace the 
stock. A. received the money, and gave up the bond: Held, 
that after having received the money, he could not come to 
equity for relief.—Barnham v. Munn, | Tam. 86. 


CHARITY. 


1, A. by deed in 1616, conveyed to certain persons certain pre- 
mises, which were then let for 150/, per annum. By another 
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deed of the same date, reciting a devise to relieve the Myste- 
ry of Mercers, it was declared, that the grant of the premises, 
and the rent of 150/, was made as to the premises, and the 
rent reserved, and all future rents and profits; that the grant- 
ees should receive and pay the monies arising therefrom to 
the warden of the Mystery of Mercers and their successors, 
who should dispose of the monies to the uses therein men- 
tioned. The schedule annexed enumerated various chari- 
table donations, amounting to 149/. 1ls. The estate subse- 
quently produced 1,000/. per annum, of which the company 
applied 5212. according to the trusts, and the remainder to 
their own use: Held, by the court below, and upon appeal, 
that the company were trustees of the rents and augmented 
rents, and the surplus was applicable to the same purposes as 
directed by the deed, without prejudice to the question, how 
far they were entitled to share in the increased rents, with 
reference to their share of the original rent of 150/.—The 
Mystery of Mercers, appellants; the Attorney General, re- 
spondent.—2 Bligh. 165. 

2. Whenever a charitable object fails, from whatever cause, the 
crown has a right to interfere, and signify to what charitable 
purpose the fund shall be applied.—Simon v. Barber, 1 Tam. 
14; also Danger v. Druce, Ibid. 32. 


CONVEYANCE, 

The court will not assist a party in recovering an estate con- 
veyed by him for an illegal purpose, such as to enable the 
grantee to vote at an election, or sit in parliament.—Groves 
v. Groves, 3 Y.& J. 163. 


INFANT. 


The testamentary guardian of an infant sold part of his estates 
for the redemption of the land tax: the vendee paid the pur- 
chase money to the agent of the vendor, who was also agent 
for the vendee, and the conveyance was executed; but the 
agent did not pay the money into the bank as required by act 
of parliament. The purchaser entered and continued in pos- 
session for many years, paying the land tax. Nearly twenty 
years after, attaining his age, the heir at law brought an 
ejectment against the purchaser, to restrain which, and obtain 
a confirmation of the contract, the purchaser filed his bill. 
The court dismissed the bill without costs.—AHicks vy. Mo- 
vant, 3Y.& J. 286. 
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TENNESSEE. 


An Act o authorize the transfer of Chancery causes from the Circuit Courts 
to the District Chancery Courts. 

Sec. 1. Be it enacted by the General Assembly of the State of Tennessee, 
That when any Chancery causes may be pending before any of the Circuit 
Courts of this state, it shall and may be lawful for the parties to transfer the 
same to the District Chancery Court, to which said Circuit Court may be 
attached, which cause when so transferred shall be heard and determined 
in said District Chancery Court in the same way as if it had been original- 
ly commenced in said court. 

Sxc. 2. Beit enacted, That in all cases now pending or which may here- 
after be pending, in any of the Chancery courts of this state, and which 
have been or shall be continued for two terms by reason of the chancellor 
being incompetent to try the same, it shall and may be lawful for the court 
in which said cause is pending, on motion of either of the parties litigant, to 
transfer the same to the supreme court, who shall try and dispose thereof 
under the same rules and regulations, as the court of chancery might have 
done—provided however, that it shall be the duty of the supreme court, 
when any cause shall be transferred as aforesaid, to examine the same de 
novo, and revise any decisions, mterlocutory decrees or orders, that may 
have been made in said cause, in as full and ample a manner as if the same 
had been taken up by appeal. 

Sxc. 3. Be it enacted, That all causes now docketed in the court of ap- 
peals at Knoxville, which originated in the counties of Hawkins, Greene, 
Washington, Sullivan and Carter, shall be transferred to the court of ap- 
peals at Jonesborough for trial. 

EPHRAIM H. FOSTER, 
Speaker of the House of Representatives. 
JOEL WALKER, 
Speaker of the Senate, 


TERRITORY OF HURON. 


it is provided in the bill reported by the Committee on Territories, for 
establishing the Territorial Government of Huron, as follows : 


Src. 9, And beit further enacted, That the judicial power of the said 
territory shall be vested in a Supreme Court, three District Courts, Probate 
Courts, and in Courts of Justices of the Peace. 

The Supreme Court shall consist of a Chief Justice, and two associate 
Judges, any two of whom shall be a quorum, and who shall hold a term at 
the seat of government of the said territory, annually. The tenure of their 
office shall be limited to four years. 

The said territory shall be divided into three districts. The Chief Jus- 
tice shall reside in the district in which the seat of government is establish- 
ed: and the associate Judges in the other districts. A district court shall 
be held in each of the three districts, by the judge residing in the same, 
or by one of the other judges, as they may agree, at such times and places 
as may be prescribed by law. 

The said district courts shall have original jurisdiction in all criminal 
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cases, and in all civil actions, where the balance duc, or damages, or sum 
demanded, shall exceed the sum of fifty dollars; and appellate jurisdic 
tion from the probate courts, and courts of justices of the peace. 

And the said supreme and district courts shall possess a chancery, as well 
as a common law jurisdiction. 

Each district court shall appoint a clerk for its district, who shall reside 
at the place where the court may be held, And the said clerks shall also 
be the registers in chancery. And writs of error, bills of exception, and 
appeals in chancery, shall be allowed in all cases, from the final decisions 
of the said district courts to the supreme court, under such regulations as 
may be prescribed by law ; but, in no cause removed to the supreme court, 
shall a trial by jury be allowed in said court. The supreme court may ap- 
point its own clerk; and every clerk shall hold his office at the pleasure of 
the court by which he was appointed. 

And writs of error, and appeals from the final decisions of the said su- 
preme court, shall be allowed and taken to the supreme court of the United 
States, in the same manner, and under the same regulations, as from the 
circuit courts of the United States, where the value of the property, or the 
amount in controversy, to be ascertained by the oath or affirmation of either 
party, shall exceed one thousand dollars. 

And each of the said district courts shall have and exercise the same ju- 
risdiction, in all cases arising under the constitution and laws of the United 
States, as is vested in the circuit and district courts of the United States. 
And \the first six days of every term of the said courts, or so much thereof 
as shall be ‘necessary, shall be appropriated to the trial of causes arising 
under the said constitution and laws. And writs of error, and appeals from 
the final decisions of the said courts, in all such cases, shall be made to the 
supreme court of the territory, in the same manner as in other cases. 

The said clerks shall receive, in all such cases, the same fees which the 
clerk of the district court of the United States in the northern district of the 
state of New York, receives for similar services. 

Sec. 10, And be ‘it further enacted, That there shall be an attorney for the 
said territory appointed, who shall continue in office four years, unless 
sooner removed by the president, and who shall receive the same fees and 
salary as the attorney of the United States for the Michigan territory.— 
There shall also be a marshal for the territory appointed, who shall hold his 
office for four years, unless sooner removed by the president, who shall 
execute all process issuing from the said courts, when exercising their ju- 
risdiction as circuit and district courts of the United States. He shall per- 
form the same duties, be subject to the same regulations and penalties, and 
be entitled to the same fees as the marshal of the district court of the United 
States for the northern district of the state of New York; and shall, in addi- 
tion, be paid the sum of two hundred dollars annually, as a compensation for 
extra services. 

Src. 11. And be it further enacted, That the governor, secretary, chief 
justice, associate judge s, attorney, and marshal, shall be nominated, and, by 
and with the advice and consent of the senate, appointed by the president 
of the United States, 

The said chief justice and associate judges, shall each receive an annual 
salary of dollars. The secretary shall receive an annual salary 
of dollars, The said salaries shall be paid quarter-yearly, at 
the treasury of the United States, 
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The seventh number of the London Law Magazine for the January quar- 
ter has at last been received. Its contents are as follow:—Art. I. Real Pro- 
perty Report continued; Fines and Recoveries.—Prescription and Limita- 
tion. [This article relates to the changes proposed in England upon the 
subject of real property, some account of and observations upon which will 
be found in an article in the Law Intelligencer for November last. }—Art. 

Life of Lord Hardwicke. [See the first article in the present No. ofthe 
Law Intelligencer.}|—Art. III. On the Negotiability abroad of Promissory 
Notes made in England. [This article is in reference to the case of De La 
Chaumute v. Bank of England, wherein it has been reserved for the consi- 
deration of the Court of K. Bench,—whether a promissory note made in 
England be transferable by indorsement or delivery in a foreign country, so 
as to enable a party who takes it there for value to assert a title to it in 
England. ‘This question depends upon the words of the statute of Anne. 
One of the arguments urged on the part of the Bank was, that as promissory 
notes owed their negoti: ability to that statute, and not to the general law 
merchant, a note made in Engl: and ceased when in a foreign country, as the 
statute only put them upon the same footing with inland bills, (vide 9 B. 
& C. 208.) The conclusion, to which the author of the article arrives, 
(though he thinks difficulties surround the question) is, that the holder 
of the note under those circumstances might sue on it in England. ]—Art. 
IV. On the Effect of the Bankrupt Act, 6 Geo, 4, c. 16. upon transactions 
which occurred before it came into operation.—Art. V, On the Admissibi- 
lity of Parol Evidence to establish a Resulting Trust of Land purchased by 
one person in the name of another.—Art. VI. A Review of Mr. Long Wel- 
lesley’s work on the Court of Chancery. [The conclusion of this article is 
as follow s,—** As for all the rest of the attacks on the ex-chancellor (and 
the book is almost as much a review of himas of the Court of Chancery, ) 
we look upon them as mere angry effusions; nor will the public, we are 
sure, be induced to believe that the decision of which Mr. W. complains 
was obtained by undue influence of any kind. The insinuation of bribery 
is absolutely : ibsurd; and, high and mighty as the Wellesley dynasty may be, 
they wouk 1 fin 1 it difficult to dictate to the bench.” J—Art. Vil. A Review 
of Cary’s Commentary on the Tenures of Littleton ; written prior to 
- publication of Coke upon Littleton.—Art. VIII. Medical Jurispru- 

ence—Insanity.—Art. IX.—Mercantile Law—Contract of Sale.—Art. X. 
Review of **The Life of a Lawyer.” [This work professes to be the 
life of an individual who commenced his professional career as clerk, or 
rather office boy, to a country attorney, and ended it as Baron Malvern 
Lord High Chancellor of England,—the manner in which he contrived to 
elevate himself forming the staple of the plot. It is recommended as afford- 
ing an example to instruct, as well as a narrative to interest.] 


Anew Law Dictionary, containing 2 concise exposition of the mere terms 
of art and obsolete words, has been lately published in London, The author 
is James Wyshaw, Esqr. of Gray’s Inn. ‘This work, if faithfully executed, 
we should think wank bean acquisition to the profession. 


The American Jurist for the April quarter contains—I. Judge “hatcher’s 
opinion in a case relating to the obsi ruction of a navigable rive ‘The deci- 
sion m: ide in the case was, that a wharf extending into the ¢ anieal of ana- 
vigable river, though it may in some respects be a aes convenience, yet 
if the effect, in the course of time, will be to in jure the channel, and such 
injurious effect exceeds the public benefit to the navigation, it is a nuisance, } 
—II. Bankrupt and Insolvent Laws. [‘The writer of this article, after 
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a4 throwing out some general but judicious suggestions upon the subjects of 
bankruptcy, insolvency, and imprisonment for debt, gives an abstract of the 
bankrupt laws of England and France, and. of the insolvent laws of the 
former. The abstract of the bankrupt laws is borrowed, he says, from the 
Encyclopxdia Americana, by Dr. Licber, and some of the provisions of the 
English insolvent laws, he thinks, might be introduced with advantage into 
the statute codes of the several s state ) There cent insolvent law of New 
York, according to the revised code, is yey ed in the next number of the 

Jurist. ]—IIL. Probate Laws. [At the head of this article is placed the titles 
of Blair’s Digest of the Probate Laws of Massachusetts, and Probate Direc- 
tory for New Hampshire, Massachusetts, and Vermont, the latter published 
i by ‘fa Counsellor at Law,” at Concord, N. H.}—1V. Athenian Maritime 
Loans. [This is an account, and, as the Jurist says, the ‘* best account of 
the Greek laws on bottomry and respondentia, that h: is hitherto been pub- 

lished.” It is from the ‘* Public Ec onomy of Athe ns,” ’ published at Berlin 
mA in 1817, and republished in English in L ne in 1828. The author is 
Augustus Boekh, who is mentioned in the Encyclopedia Americana by the 

name of Békh, as one of the most distinguished philosophers of the age, 

and is the professor who made an address in Greek to the Emperor Nic holas, 
when the latter visited Berlin. ]|—V. Limitation of Real Actions in Tennes- 
see.—VI. Habeas Corpus—Seamen in the Navy. [This isa case decided by 
the Supreme Court of Massachusetts on the 2 25th of January last, wherein 
it was held, that a seaman in the navy put under arrest before his term of 
service has expired, may be retained for trial by a court martial after his 
term has expired. |—VII. A Reading on Damages in Actions ex delicto. 
[An article rich in authorities upon the subject to which it relates. |—VIIL. 
Recent Reports. [A Review of the two volumes of Maryland Reports by 
Harris and Gill, and the second volume of Connecticut Reports, by Day, 
part 1, new series.] Digest of recent American Decisions, kc. &c. 
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Late Publications. 


The Probate Laws of Massachusetts, Digested and Arranged, with an 
Appendix of Forms. By Wm. Blair. Boston: Hilliard, Gray, & Co, 8vo. 


A Treatise on the Ex quity Jurisdiction of the High Court of ( ‘hancery. By 
George Jeremy, Esq. of Lincoln’s Inn, Barrister at Law. Philadelphia 
vik R. H. Small. 8vo. 


Commentaries on .dmertcan Law. By the Honourable James Kent, Vol. 


4. WNew York. O. Halsted, 8vo. 








